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tions in Title 4 of the CCR. Amended 
section 2056 would add definitions of 
the terms "simulcast organization" and 
"satellite facility supervisor"; amended 
section 2057 would establish a licensing 
requisite that a racing association must 
act as a host association and provide a 
simulcast signal; and amended section 
2058 would establish the means by which 
those entities permitted by law to be 
used as simulcast locations file an appli-
cation with the Board. Existing section 
2059 (License for Simulcast Operators) 
would be repealed in its entirety, and 
new section 2059 (Simulcast Organiza-
tions) would be adopted to establish the 
requirements to form a simulcast organi-
zation pursuant to the provisions of 
the Business and Professions Code. 
Existing section 2060 (Duties of Simul-
cast Operator) would be repealed in 
its entirety and replaced with new sec-
tion 2060 (Duties of Simulcast Organi-
zation). A hearing on these proposed 
changes was scheduled for January 20 
in Arcadia. 
LEGISLATION: 
The CHRB will recommend that two 
bills be enacted during the 1989 session. 
The statutory scheme for simulcast pro-
grams embodies geographical restrictions 
for intrastate simulcast wagering so 
as to protect the on-track attendance 
and handle of racing associations which 
are located within a certain proximity 
to satellite wagering facilities. The re-
strictions for night racing allow a night 
meeting in the central and southern 
zones to offer its night simulcast pro-
gram to a simulcast wagering facility in 
the northern zone provided there is no 
night meeting then operating in that 
northern zone. This restriction for night 
meetings in southern California appears 
to place northern zone night meetings at 
a disadvantage: that is, a northern meet-
ing cannot offer its signal to simulcast 
wagering facilities in southern California. 
The Board believes the night industry 
would be better served if there were a 
greater incentive to operate a night 
meeting in the northern zone. Such an 
incentive would be available if there 
were no geographic restrictions on the 
use of the simulcast signal of a night 
racing meeting being held in the north-
ern zone. Accordingly, the Board recom-
mends that legislation be enacted to 
eliminate geographical restrictions on 
the use of simulcast audiovisual signals 
transmitted from any night racing meet-
ing or fair racing meeting. 
A new federal law, Public Law 100-
497 (S. 555-Inouye) entitled the Indian 
Gaming Regulatory Act, offers the statu-
tory basis for the operation of gaming 
by Indian tribes as a means of promoting 
economic development, self-sufficiency, 
and strong tribal government. The new 
statute requires a compact between the 
state and the recognized tribe specifying 
the extent of supervision over the gaming 
activity. The Board has determined that 
it currently has no authority to supervise 
class Ill gaming involving parimutuel 
wagering on Indian land. Accordingly, 
the Board recommends that the legis-
lature address the Indian Gaming Regula-
tory Act and authorize the CHRB to 
regulate and supervise Indian gaming 
involving parimutuel wagering on horse 
races if permitted by state compact with 
an Indian tribe. 
RECENT MEETINGS: 
At its September 23 meeting in San 
Mateo, the Board held a public hearing 
on three proposed regulation changes. 
(See CRLR Vol. 8, No. 4 (Fall 1988) p. 
115 for background information on these 
proposals.) Following the hearing, the 
Board approved an amendment to sec-
tion 1976.5 to allow racing associations 
to designate days when the Pick Nine 
must be paid off. Also approved was 
section I 976. 7, which provides for a 
carryover distribution scheme with re-
gard to the Pick Nine. An amendment 
to section 1459, which would delete the 
requirement that public telephones with-
in the racing enclosure be locked during 
the racing program was discussed, but 
the Board decided to postpone any de-
cision on the amendment until at least 
December. At that time, information 
regarding a six-month trial period of 
having public phones unlocked at Santa 
Anita were scheduled to be available 
and could be analyzed. 
On October 28 in Monrovia, the 
Board approved a new claim form which 
provides for invalidation of a claim 
if the sex of the claimed horse is in-
correctly reported in the horse's offi-
cial registration papers. (See CRLR 
Vol. 8, No. 4 (Fall 1988) p. 115 for 
background information.) Although the 
Board had previously discussed a corres-
ponding amendment to section 1656, 
Title 4 of the CCR, the Board decided 
to change the form without amending 
the rule. 
FUTURE MEETINGS: 
April 28 in Los Angeles. 
May 19 in Sacramento. 
June 23 in Cypress. 
July 27 in La Jolla. 
August 25 in La Jolla. 
September 29 in San Mateo. 
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NEW MOTOR VEHICLE BOARD 
Executive Officer: Sam W. Jennings 
(916)445-1888 
The New Motor Vehicle Board 
(NMVB) licenses new motor vehicle deal-
erships and regulates dealership reloca-
tions and manufacturer terminations of 
franchises. It reviews disciplinary action 
taken against dealers by the Department 
of Motor Vehicles. Most licensees deal 
in cars or mot-orcycles. 
The Board also handles disputes arising 
out of warranty reimbursement schedules. 
After servicing or replacing parts in 
a car under warranty, a dealer is re-
imbursed by the manufacturer. The manu-
facturer sets reimbursement rates which 
a dealer occasionally challenges as un-
reasonable. Infrequently, the manufactur-
er's failure to compensate the dealer for 
tests performed on vehicles is questioned. 
The Board consists of four dealer 
members and five public members. The 
Board's staff consists of an executive 
secretary, three legal assistants and two 
secretaries. 
MAJOR PROJECTS: 
Status Report on Certification Fees. 
Pursuant to Business and Professions 
Code section 9889.75, the NMVB has 
been collecting fees from manufacturers 
and distributors of new motor vehicles 
for the purpose of funding the Bureau 
of Automotive Repair's certification of 
third party dispute resolution programs. 
(See CRLR Vol. 8, No. 4 (Fall 1988) 
p. 116 and Vol. 8, No. 3 (Summer 1988) 
p. 123 for background information.) 
Thus far, the fees collected total $690,360. 
Forty-one manufacturers and distribu-
tors have failed to respond. As a result 
of their delinquency, those who are not 
exempt will be assessed a 10% penalty. 
Proposed Amendments to the Board's 
Regulations. The NMVB is currently 
reviewing its regulations to clarify 
procedures and to remove superfluous 
language. The NMVB's regulations are 
contained in Title 13 of the California 
Code of Regulations. At this writing, 
the Board is discussing draft changes, 
and has not yet formally proposed regula-
tory changes. 
The Board plans to clarify the lan-
guage of its regulations to be consistent 
with its enabling statute. Sections 554, 
550(g) and (h), and 595 all use the phrase 
"new car dealers". The enabling statute, 
Vehicle Code section 3050(c), does not 
distinguish between types of dealers, and 
instead uses the term "new motor vehicle 
dealer". Therefore, as used in the above 
regulations, the term "new car dealer" 
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acts to narrow the Board's jurisdiction. 
In addition, section 554 in its present 
form limits the filing of a petition to 
California residents, while no such lim-
itation exists in the enabling statute. The 
Board recommends that these regulations 
be amended to reflect the statutory intent. 
In addition, the Board recommends 
that section 579 regarding subpoena 
authority be moved to Article I of the 
Board's regulations pertaining to appeals 
and petitions and renumbered as section 
551.5. Currently, section 579 is contained 
in Article 4. Because section 579 is not in 
Article I (where the Board's general pro-
cedures are enumerated), it could be 
argued that the authority to issue sub-
poenas is not applicable to protests. This 
interpretation of the Board's authority 
conflicts with the enabling statute. Pur-
suant to Vehicle Code section 3050.1, 
the NMVB has the authority to issue 
subpoenas in any proceeding, hearing, 
or in the discharge of any duties imposed 
by Vehicle Code section 3050 et seq. 
Because it feels that the current prac-
tice causes unnecessary delays, the 
NMVB is also recommending that peti-
tion procedures be changed. Pursuant 
to the Board's current regulations, a 
petition which is received by the Board 
is not filed until the respondent's name, 
address, and status as an occupational 
licensee are verified with the records 
of the Department of Motor Vehicles 
(OMV). When the petition is filed, it 
and all of its attachments are copied 
and mailed to all named respondents. 
Nothing further may be done until the 
Board has met and first considered the 
matter. The NMVB recommends three 
ways in which these procedures should 
be changed. 
First, the Board should no longer 
require the confirmation of the respond-
ent's status through the records of the 
OMV. Any challenges to the respond-
ent's status as a licensee may be resolved 
through a motion to dismiss. Second, 
petitioners should be required to serve 
the petition and attachments upon the 
named respondents and file proof of 
service with the Board. Lastly, the 
NMVB recommends that each petition 
be sent to all Board members for their 
consideration. If there are no objections, 
the petition will be routinely handled by 
staff. If there is an objection, the matter 
will be held over to the next Board 
meeting for formal consideration. 
LEGISLATION: 
The following is a list of proposed 
legislative changes which the Board will 
consider sponsoring during the 1989 session: 
Class Actions. Proposed Vehicle Code 
section 3067.1 would allow the filing of 
one protest or petition to benefit all 
persons involved when the issues are of 
common or general interest. 
Summary Decision. Proposed section 
3066.1 would permit a party to a protest 
or petition to file with the Board a 
motion for summary decision in sit-
uations where it is contended that the 
protest or petition completely lacks merit. 
Decision of Dismissal or Decision 
Sustaining Protest or Petition. Proposed 
section 3066.2 would permit a party to 
file a motion for a decision dismissing 
or sustaining the protest or petition, 
after the party with the burden of proof 
has completed its case in chief. 
Discovery. A proposed amendment 
to section 3050. l(b) would give the Board 
discretion in determining whether to 
allow the parties to utilize interrogatories 
in preparing for hearings. At present, 
the use of interrogatories is not allowed 
in NMVB proceedings. 
Judicial Review. A proposed amend-
ment to section 3068 would reduce the 
time for filing an action challenging a 
NMVB decision from 45 days to 30 
days from the date on which the Board's 
final order is delivered or mailed to the 
parties. 
Enforcement of Discovery. A pro-
posed amendment to section 3050.2 
would permit the Board to assess upon 
a party who willfully fails to comply 
with authorized discovery requests the 
opposing party's costs associated with 
seeking the discovery. 
Injunctive Relief Currently, section 
11726 permits only licensees to use the 
section to obtain damages in court, as 
well as other specified relief, for the 
willful failure to comply with a Board 
order or the enumerated Vehicle Code 
section. A proposed amendment to sec-
tion 11726 would extend such relief to 
any person. 
Fees. A proposed amendment to sec-
tion 3016 would require that the Bureau 
of Automotive Repair reimburse the 
NMVB for expenses that the Board in-
curs in collecting the fees to fund the 
Bureau's Certification Program for Qual-
ified Third Party Dispute Resolution 
Processes. (See supra MAJOR PROJECTS 
for related discussion.) 
LITIGATION: 
In Stevens Creek European, Inc. v. 
Chrysler Motor Corporation, No. PR-
933-87 (Nov. 15, 1988), the NMVB 
adopted the administrative law judge's 
(ALJ) proposed decision that neither 
Stevens Creek nor its president, Phillip 
Beitpolice, was a Lamborghini franchise 
pursuant to the provisions of the Cali-
fornia Vehicle Code. 
On December 21, 1987, Stevens Creek 
European, Inc. (SCE) and Beitpolice filed 
a protest with the NMVB alleging that 
respondents Chrysler Motor Corporation 
(Chrysler) and Nuova Automobile Fer-
riccio Lamborghini S.P.A. (NAFL) had 
refused to recognize SCE as a Lambor-
ghini franchise, thereby effectively ter-
minating SCE as a Lamborghini franchise 
in violation of Vehicle Code section 
3060. Section 3060 precludes termination · 
of a franchise without prior notice to 
the franchisee and the Board. 
A hearing was held before an ALJ 
on May 3 I and June I, 1988. The ALJ 
found that Lamborghinis had been im-
ported into the United States by Lambor-
ghinis of North America (LONA). 
LONA and PFJ Distribution, Inc. (PFJ) 
formed a partnership called Lamborghini 
West in July 1985 to distribute Lambor-
ghinis in the western United States. 
Under the Lamborghini West partnership 
agreement, appointment of new dealers 
required the approval of PFJ and LONA. 
PFJ had three chief operating officers, 
one of which was Francisco Mir. Each 
officer was empowered to act in behalf 
of PFJ. The ALJ found that Beitpolice 
has acted solely with Mr. Mir, who had 
acted alone in his dealings with Beit-
police, and who had no actual authority 
to appoint SCE or Beitpolice as a Lam-
borghini franchise. Furthermore, SCE 
was never licensed by the OMV to sell 
Lamborghinis. 
Lamborghini West ceased doing busi-
ness in 1986. The partnership of LONA 
and PF J has also since dissolved. Chrys-
ler purchased NAFL, the manufacturer 
of Lamborghinis, in April 1987. The 
ALJ concluded, and the NMVB agreed, 
that there had been no attempt by either 
Chrysler or NAFL to terminate an exist-
ing franchise agreement and thus section 
3060 had not been violated. 
In Brian Chuchua's Jeep v. American 
Motor Sales Corporation, No. P-146-87 
(Nov. 15, 1988), the NMVB adopted the 
proposed decision of the ALJ. The pe-
tition was filed with the NMVB pursuant 
to Vehicle Code section 3050(c) on June 
I, 1987. Brian Chuchua's Jeep (BCJ) 
alleged that American Motors Sales Cor-
poration (AMSC) had failed and refused 
to reimburse BCJ in a timely manner 
for all warranty claims properly per-
formed by BCJ; dealt with BCJ in bad 
faith and breached its franchise agree-
ment; refused to permit BCJ to partici-
pate in cooperative advertising; inten-
tionally refused to include BCJ's name 
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in the Pacific Bell Yellow Pages; and 
unfairly distributed Jeep vehicles to BCJ. 
A hearing was held before the ALJ 
on July 26-27, 1988. The judge found 
that BCJ failed to establish that AMSC 
had acted improperly in regard to any 
of these allegations. In addition, he found 
that even if BCJ had established that 
AMSC acted improperly, BCJ did not pro-
duce sufficient evidence to establish the 
amount of damages. if any, it incurred. 
In Harbor City Enterprises, Inc. v. 
Har/er-Davidson, Inc., No. PR-874-87 
(Nov.· 29, 1988), and Harley-Davidson 
of Westminster, Inc. v. Harley-Davidson, 
inc., No. PR-875-87 (Nov. 29, 1988), 
the NMVB adopted a modified version 
of the AU's decision. 
By a letter dated February 18, 1987, 
both Harbor City Enterprises (HCE) and 
Harley-Davidson of Westminster, Inc. 
(HOW) filed a protest pursuant to Ve-
hicle Code section 3065. The NMVB 
ordered the protests consolidated for the 
purposes of hearing due the similarities 
between the two. Both HCE and HOW 
alleged that Harley-Davidson, Inc., did 
not adequately and fairly compensate 
them for labor and parts used to fulfill 
Harley-Davidson's warranty obligations. 
Section 3065(a) provides that "the war-
ranty reimbursement schedule or formula 
shall be reasonable with respect to the 
time and compensation allowed the fran-
chisee for the warranty work and all 
other conditions of such obligation." 
Following a hearing, the AU found 
that the protestants failed to establish 
that Harley-Davidson does not adequate-
ly and fairly compensate the protestants. 
Specifically, the AU found that they 
failed to prove the following: (I) the 
hourly compensation is not reasonable; 
(2) the time allowed to perform warranty 
work is not reasonable; (3) other con-
ditions of the warranty obligation are not 
reasonable; and (4) the amount paid to 
protestants for parts used in the perform-
ance of warranty work is not reasonable. 
The NMVB modified and adopted 
the AU's decision with the inclusion of 
the following: "There is no determination 
that the amount Harley-Davidson pays 
the protestants for parts used in the per-
formance of warranty work is reasonable." 
FUTURE MEETINGS: 
To be announced. 
BOARD OF OSTEOPATHIC 
EXAMINERS 
Executive Director: Linda Bergmann 
(916) 322-4306 
In 1922, California voters approved 
a constitutional initiative which created 
the Board of Osteopathic Examiners 
(BOE). BOE regulates entry into the 
osteopathic profession, examines and ap-
proves schools and colleges of osteo-
pathic medicine and enforces professional 
standards. The 1922 initiative, which 
provided for a five-member Board con-
sisting of practicing osteopaths. was 
amended in 1982 to include two public 
members. The Board now consists of 
seven members, appointed by the Gover-
nor, serving staggered three-year terms. 
The Board's licensing statistics as of 
September 1988 include the issuance of 
1,330 active licenses and 498 inactive 
licenses to osteopaths. 
MAJOR PROJECTS: 
Implementation of SB 2491 (Mon-
toya). At its October 28 meeting in 
Ontario, BOE discussed various ways of 
implementing SB 2491 (Montoya) (Chap-
ter 661, Statutes of 1988). In particular, 
BOE is eager to enforce provisions of 
the bill which prohibit health facilities 
from discriminating against a physician 
on the basis of whether the individual 
holds an MD or DO degree (see CRLR 
Vol. 8, No. 4 (Fall 1988) p. I 18 for 
background information). BOE is con-
cerned with alerting all hospitals and 
health facilities of this provision, and 
ensuring that no discrimination exists 
against DOs. BOE initially contemplated 
surveying the bylaws of all California 
hospitals to see if they facially discrim-
inate against DOs. After further discus-
sion, BOE decided to draft a letter to 
the California Hospital Association, in-
forming it of the provisions in SB 2491, 
and encouraging that organization to 
review the bylaws of California hospitals 
to determine whether they violate the 
new law. 
Diversion Program. BOE proceeded 
to implement provisions of AB 4197 
(Isenberg) (Chapter 384, Statutes of 
1988). (See CRLR Vol. 8, No. 4 (Fall 
1988) p. 118 for background informa-
tion.) AB 4197 authorizes BOE to estab-
lish a substance abuse diversion program 
for impaired DOs. At its October meet-
ing, BOE decided to enter into a contract 
with an organization which will admin-
ister the Board's diversion program. The 
costs of the contract will not exceed 
$10,000 for fiscal year 1988-89 or $20,000 
for fiscal year 1989-90. 
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BOE set out the purposes of its 
diversion program. which include the 
following: protection of public safety; 
identification and rehabilitation of im-
paired osteopathic physicians so that 
thev may be treated and returned to the 
saf~ practice of medicine; a bypass. with 
protections for public safety. of the time-
consuming and costly investigation. ac-
cusation. and hearing process in those 
cases of impairment where rehabilitation 
and assurance of competence is in the 
best interest of the public and the physi-
cian; the offer of an early and speedy 
response to increase the likelihood of 
successful rehabilitation; and the more 
efficient use of BOE's funds. 
Fictirious Name Renewal Fee. Busi-
ness and Professions Code section 2456 
concerns renewal fees for fictitious name 
permits. The present maximum fee that 
may be charged for a renewal permit fee 
is $ I 00. At its October 28 meeting, BOE 
discussed the possibility of lowering the 
limit to an amount which would only 
cover costs incurred bv the Board in 
renewing the permit. The Board will 
check its present regulations and propose 
a change. if necessary. to implement its 
decision. 
LEGISLATION: 
Possible ugislation. Presently. appli-
cants who submit the $200 fee required 
to take the osteopathic examination and 
who subsequently withdraw and request 
a refund of that fee receive $190. BOE 
may seek to propose legislation which 
will lower the amount of the refund to 
approximately $ IOO. in order to cover 
all administrative costs incurred. 
BOE may also try to introduce a bill 
similar to last session's AB 3949 (Leslie) 
(see CRLR Vol. 8. No. 4 (Fall 1988) 
p. I 18 for background information), to 
enable BOE to recoup investigative costs 
incurred if a licensee is found guilty of 
unprofessional conduct. 
Finally. BOE is considering another 
attempt at legislation similar to AB 1924 
(Bader), which was vetoed by the Gover-
nor on September 20 (see CRLR Vol. 8, 
No. 4 (Fall 1988) p. 118). Specifically, 
BOE is concerned with increasing the 
number of primary care osteopathic 
physicians and surgeons in California, 
and it may support legislation which 
would create a special state program 
designed to meet that goal. 
RECENT MEETINGS: 
At its October 28 meeting in Ontario, 
BOE agreed to proceed with the printing 
of a booklet containing, among other 
things, its rules and regulations. Upon 
its completion, this booklet will be dis-
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